
INDIANA COURT OF APPEALS 
ORAL ARGUMENT AT A GLANCE 

INDIANA UNIVERSITY SCHOOL OF 
LAW—INDIANAPOLIS 

CIVIL LAW 
Did the trial court err in determining Mr. Tharp’s claim that Mr. Williams 

and Mr. Kelsey displayed a gun in a Papa John’s outlet included no 
defamatory statement, Mr. Tharp’s statement was privileged, and he did 

not act intentionally or in an extreme or outrageous manner? 

Appeal from: 
Hamilton Circuit Court 

The Honorable Judith S. 
Proffitt, Judge 

Thomas Williams and Sanford Kelsey v. Kelly E. Tharp and Papa John’s USA, Inc. 

Oral Argument: 
Tuesday, April 8, 2008 

5:00—5:40 p.m. 
20 minutes each side 

CASE SYNOPSIS 

Facts and Procedural  
History 
 
            This case involves events following a 
pizza order.  The facts most favorable to Mr. 
Williams and Mr. Kelsey, as the parties de-
fending against Papa John's summary judg-
ment motion, are these:  Two African-
American men, Thomas Williams and San-
ford Kelsey, went to a Papa John’s restau-
rant in Westfield to pick up a pizza they had 
ordered.  An employee, Kelly Tharp, falsely 
reported Kelsey pulled a gun from his waist-
band.  Tharp left the store and told a pas-
serby a man in the restaurant had pulled a 
gun, and the passerby called the police.  
Tharp then told a fellow employee Williams 
and Kelsey had a gun and Tharp said he had 
called police.  The other employee had seen 

no gun, and he saw Williams and Kelsey 
pay for the pizza with a credit card.  A 
Westfield police officer arrived, and 
Tharp told him two black males came into 
the restaurant and one pulled out a gun.  
Tharp described Williams and Kelsey’s 
car and gave the officer the license plate 
number.  Tharp falsely identified himself 
to the officer as “Arthur Tharp.”   
 

The officer told Tharp to remain by 
the police car while he interviewed other 
employees, but Tharp left and did not re-
turn to work at Papa John’s.  None of the 
other employees saw a gun, and the offi-
cer determined Tharp could not, from the 
location where he said he was standing, 
have seen a customer’s waist.   



The Parties’ Arguments 
 
          Williams and Kelsey sued 
Papa John’s and Tharp for defama-
tion, false imprisonment, negligence, 
and intentional infliction of emo-
tional distress.  They also alleged 
negligent hiring on Papa John’s part.  
The trial court excluded evidence 
Williams and Kelsey offered in the 
form of the police in-car video re-
cording and some statements by a 
police officer.  It then granted sum-
mary judgment for Papa John’s and 
Tharp on the grounds the complaint 
included no specific defamatory 
statement by Tharp; Tharp’s state-
ment was protected by a qualified 
privilege for statements about sus-
pected criminal activities made by 
citizens to law enforcement officers; 
and Williams and Kelsey did not 
show Tharp intended to cause them 
severe emotional distress or that he 
acted in an extreme and outrageous 
manner.   
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CASE SYNOPSIS 

An unmarked police car was wait-
ing when Williams and Kelsey arrived at 
Williams’ home, and a number of  
additional police cars soon arrived and 
surrounded their vehicle.  Police ordered 
the men out of their car at gunpoint, or-
dered them to their knees, and hand-
cuffed them.  Williams and Kelsey were 
detained for an hour and a half while po-
lice investigated and the men’s family 
members and neighbors watched.    
 
            Tharp had worked for Papa John’s 
twice before this incident.  The first time 
he was terminated for theft.  The second 
time he was hired using a fraudulent 
name.  That job ended when he was incar-
cerated.  When hired at the Westfield 
Papa John’s he again used a false name, 
this time that of his father, and he gave 
Papa John’s his father’s social security 
number and drivers license number.    
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Sites for 
traveling 

oral 
arguments 

are often law 
schools, 
colleges, 

high schools, 
and county 

courthouses. 

This is the 
Court of 
Appeals’ 

207th case 
“on the road” 

since early 
2000. 

“Appeals on 
Wheels” 

 
The Court of  
Appeals hears 
oral argument at 
venues across 
the state to en-
able Hoosiers to 
learn about the 
judicial branch. 
 
This initiative 
began statewide 
just prior to the 
Court’s centen-
nial in 2001. 

TODAY’S PANEL OF JUDGES  

Hon. Patricia Riley (Jasper County), Presiding 
•   Judge of the Court of Appeals since January 1994 

Patricia A. Riley, currently 
the presiding judge for the 
Court of Appeals’ Fourth Dis-
trict, was named to the Indiana 
Court of Appeals by Governor 
Evan Bayh in January of 1994.   
 
           A native of Rensselaer,  
Judge Riley earned her bache-
lor’s degree from Indiana Uni-
versity-Bloomington in 1971 and 
her law degree from the Indiana 
University School of Law-
Indianapolis in 1974.   
 
           Early in her career she 
served as a Deputy Prosecutor 
in Marion County and a public 
defender in Marion and Jasper 
counties before entering into 
private practice in Jasper 
County.  She served as a judge 
of the Jasper Superior Court 
from 1990 to 1993.   
 
           Judge Riley is a former as-
sociate professor at St. Joseph's 
College in Rensselaer and is cur-
rently an adjunct professor of 
law at the Indiana University 
School of Law—Indianapolis. 

           Judge Riley’s legal 
memberships include the 
Indianapolis Bar Association, 
the Marion County Bar 
Association, and the Indiana 
State Bar Association, 
including co-chair of the 
ISBA’s Racial Diversity in the 
Profession Section; member, 
Women in the Law 
Committee; and member, 
Committee on Improvements 
in the Judicial System.   
 
           Judge Riley is the 
former chair of the Appellate 
Practice Section of the 
American Bar Association, 
and a member of the ABA’s 
Judicial Division 
International Courts 
Committee.    She is a member 
of the Indiana Judges 
Association and the Board of 
Directors of the National 
Association of Women 
Judges.   
 
           Judge Riley is the 
mother of two sons.  She was 
retained on the Court by 
election in 1996 and 2006. 
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The Court of 
Appeals 

hears cases 
only in 

three-judge 
panels.  

Panels rotate 
three times 

per year.  
Cases are 
randomly 
assigned. 

The 15 judges 
of the 

Indiana 
Court of 

Appeals issue 
more than 

2,800 written 
opinions each 

year.  

Hon. James S. Kirsch (Marion County) 
•  Judge of the Court of Appeals since March 1994 

James S. Kirsch was appointed 
to the Court of Appeals in March 
1994 and served as Chief Judge 
from March 1, 2004 to February 
28, 2007. A native of Indianapolis, 
Judge Kirsch is a graduate of the 
Indiana University School of Law 
at Indianapolis (J.D., cum laude, 
1974) and Butler University (B.A. 
with honors, 1968).  
 
            Judge Kirsch served as 
Judge of the Marion Superior 
Court from 1988 to 1994 and as 
presiding judge of the court in 
1992. From 1974 to 1988, he prac-
ticed law with the firm of Kroger, 
Gardis & Regas in Indianapolis in 
the areas of commercial and busi-
ness litigation and served as man-
aging partner of the firm. Since 
1990, he has held an appointment 
as Visiting Professor of Law and 
Management at the Krannert 
Graduate School of Management 
at Purdue University. 
 
            Judge Kirsch is a past-
president of the Indianapolis Bar 
Association and of the Indianapo-
lis Bar Foundation and is a former 
member of the Board of Visitors of 
the Indiana University School of 
Law-Indianapolis. He is a past-
president of the United Way/ 

Community Service Council 
Board of Directors and a cur-
rent or former member of the 
Board of Directors of the 
United Way of Central Indi-
ana, of the Board of Associ-
ates of Rose Hulman Institute 
of Technology, and of the 
Boards of Directors of the 
Goodwill Industries Founda-
tion of Central Indiana, Com-
munity Centers of Indianapo-
lis, the Indianapolis Urban 
League, the Legal Aid Society 
of Indianapolis, and the 
Stanley K. Lacy Leadership 
Association. He is a Fellow of 
the Indiana State Bar Foun-
dation and of the Indianapolis 
Bar Foundation. 
 
            Judge Kirsch is a fre-
quent speaker and lecturer 
and has served on the faculty 
of more than 200 continuing 
legal education programs. He 
has been named a Sagamore 
of the Wabash by four differ-
ent governors. 
 
            Judge Kirsch and his 
wife have two children. He 
was retained on the Court in 
1996 and 2006.      
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Hon. Melissa S. May (Vanderburgh County) 
•  Judge of the Court of Appeals since April 1998 

Melissa S. May was ap-
pointed to the Court of Ap-
peals in April of 1998 by Gov-
ernor Frank O’Bannon and 
was retained on the Court by 
election in 2000. Judge May 
was born in Elkhart, Indiana. 
She graduated from Indiana 
University-South Bend with a 
B.S. in 1980 and from Indiana 
University School of Law-
Indianapolis with a J.D. in 
1984.   
 
          Between law school and 
her appointment to the Court, 
Judge May practiced law in 
Evansville, Indiana, focusing 
on insurance defense and per-
sonal injury litigation. 
 
          Judge May has been ac-
tive in local, state, and national 
bar associations and bar foun-
dations. She served the Indi-
ana Bar Association on its 
Board of Managers from 1992-
1994, as Chair of the Litigation 
Section from 1998-1999, as 
Counsel to the President from 
2000-2001, and as co-chair of 
the Futures Taskforce.  In ad-
dition, she was a member of 
the Board of Directors of the 

Indiana Continuing Legal Edu-
cation Forum from 1994-1999 
and has been the co-chair of 
ICLEF’s Indiana Trial Advocacy 
College from 2001-2005. She is 
a fellow of the Indiana Bar 
Foundation, as well as of the 
American Bar Association, and 
she is a Master Fellow of the In-
dianapolis Bar Association. 
 
           From 1999 till December 
2004, Judge May was a member 
of Indiana’s Continuing Legal 
Education Commission, where 
she chaired the Specialization 
Committee. She is currently on 
an Advisory Panel to the Spe-
cialization Committee. In 2005, 
she was named to the Indiana 
Pro Bono Commission. In 2003, 
Judge May was named to the 
American Bar Association’s 
Standing Committee on Attor-
ney Specialization. She is now 
special counsel to that commit-
tee. In the spring of 2004, 
Judge May became adjunct fac-
ulty at Indiana University 
School of Law-Indianapolis, 
where she teaches a trial advo-
cacy course. Also in the spring 
of 2004, she was awarded an 
Honorary Doctor of Civil Law 
from the University of Southern 
Indiana. 
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ATTORNEYS FOR THE PARTIES  

For Appellants, Thomas Williams and Sanford Kelsey: 
Arend Abel 
Cohen & Malad 
Indianapolis 

Arend Abel was born in Muncie, Indiana, in 
1960 ,  grew up in Union City, Indiana, and 
graduated from Union City Community High 
School in 1978.  He graduated with honors from 
Ball State University in 1982, where he was a 
National Merit Scholar and Whitinger Scholar. 
Following graduation, he taught high school for 
a year before attending Indiana University 
School of Law in Bloomington. He graduated 
with honors there also, and was a member of the 
school's national moot court team, as well as an 
Edwards Fellow and Vice-Presidential Scholar.  
 
                Mr. Abel has practiced in a variety of 
law firm and governmental settings since his 
admission to the bar in 1986. He began his ca-
reer as a law clerk to U.S. Senior Circuit Judge 
Jesse Eschbach. Following that experience, he 
worked for five years conducting complex busi-
ness litigation for one of the state's largest firms.  

                  In 1993, he joined the senior staff of for-
mer Indiana attorney general Pamela Carter as 
special counsel, with responsibility for the State's 
Supreme Court practice. In that role, he success-
fully briefed and argued two cases on the merits 
before the U.S. Supreme Court and numerous 
cases before the State Supreme and Appellate 
Courts. He was also a key part of the State's team 
in the Mike Tyson appeals.  
 
                  He returned to the private sector in 
1996, and since then, has focused on representing 
businesses and governmental entities in complex 
litigation and appeals.   Mr. Abel represents clients 
at the trial and appellate levels in state and federal 
courts.  His practice includes Governmental and 
Business Litigation, Appeals, Heath Care, and  
Administrative law.  Mr. Abel was named an Indi-
ana Super Lawyer in 2007.    
  
                  Mr. Abel's hobbies include gardening 
and fine wines. He is a former president and  for-
mer  board member of the Metropolitan School 
District of Washington Township Parent Council.  

For Appellees, Kelly E. Tharp and Papa John’s USA, Inc.: 
Eric Johnson 
Kightlinger & Gray 
Indianapolis 

Eric Johnson, a native of In-
dianapolis, received his B.S. in 
Finance with High Distinction 
in 1990 from Indiana Univer-
sity, and his J.D., magna cum 
laude, from IU in 1993.  He was 
a member of the Indiana Law 
Journal from 1991 to 1993.  His 
legal specialties include appel-
late representation, bankruptcy, 
employment law, professional 
liability, litigation including 
commercial litigation, contract 
law and insurance defense. 

              Mr. Johnson was admitted to 
the Indiana bar in 1993.  He is admit-
ted to practice before the U.S. District 
Court for the Southern and Northern 
Districts of Indiana and the U.S. Court 
of Appeals for the Seventh Circuit.  He 
has presented arguments before the 
Indiana Court of Appeals, the Indiana 
Supreme Court, and the Seventh Cir-
cuit Court of Appeals.  He is a member 
of the Appellate Practice Section of the 
Indiana State Bar Association, the As-
sociation of Credit and Collection Pro-
fessionals, and the Seventh Circuit Bar 
Association.  He is a frequent speaker 
to business groups and a contributor 
to legal publications.   


